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Pursuant to Rule 56 of the Federal Rules of Civil Procedure, defendant Canadian Imperial
Bank of Commerce (“CIBC”) hereby moves for summary judgment on the claims made against
it in the Newby Consolidated Complaint, on the grounds that it is not a proper party to this suit.
The undisputed facts show that CIBC did not engage in the conduct alleged to be in violation of
Section 10(b) and Rule 10b-5 of the Securities Exchange Act of 1934, and Section 11 of the
Securities Exchange Act of 1933, and that any such conduct by its subsidiaries cannot be
imputed to CIBC. CIBC is therefore entitled to judgment as a matter of law, dismissing it from

this suit.

INTRODUCTION

On December 20, 2002, this Court denied CIBC’s motion to dismiss the Consolidated
Complaint. finding that plaintiffs’ “specific assertions * * *_ if true, would constitute primary
violations of § 10b and Rule 10b-5 and adequately state “Section 11 claims grounded in
negligence and/or fraud.” Slip op. 290, 304-305. Although sustaining plaintiffs’ claims under
the pleading standard articulated by the Court, the Court instructed CIBC and the other bank
defendants that “if [they] object to being named defendants because a subsidiary or other entity
was the real party in interest, they should file appropriate motions.” 1/27/03 Order 2; see also
12/20/02 Slip op. 177 n. 85 (“if CIBC wishes to challenge Lead Plaintiff for naming the wrong
party as a defendant,” it should file a motion). The present motion addresses the absence of a
factual basis for plaintiffs’ claims against CIBC.

Summary judgment should be entered for CIBC for the simple reason that it did not
engage in those actions alleged to run afoul of the securities laws. Nor can any suggested
“fraud” by its subsidiaries be assigned to CIBC. The evidence, without contradiction, establishes

that CIBC and its constituent corporations are separate entities with their own business




functions—and their own legal identitics. In short, CIBC has not committed, and is not
responsible for, any actionable conduct here. Because there is “no genuine issue as to any [of
these] material fact[s],” CIBC is entitled to judgment as a matter of law. Fed. R. Civ. P. 56; see,
e.g., Certain Underwriters at Lloyd’s v. Oryx Energy Co., 203 F.3d 898, 900 (5™ Cir. 2000)
(reciting standard); R&B Falcon Corp. v. American Exploration Co., 154 F. Supp. 2d 969, 972
(S.D. Tex. 2001) (once moving party meets its Rule 56 burden, nonmoving party must come
forward with specific evidence showing there is a genuine issue for trial).

STATEMENT OF FACTS

Canadian Imperial Bank of Commerce is a diversified financial institution, federally
incorporated in Canada and headquartered in Toronto. CIBC 2002 Annual Report 136 (“Annual
Report,” excerpts attached as Ex. 1); Pettipas Aff. 99 3." CIBC has major business operations
throughout the world. It is the parent company of numerous subsidiaries located throughout
North America, as well as in Europe, Asia, and the West Indies. Annual Report 16, 119. In
general, CIBC and its other affiliated companies own 100% ot the voting shares of each
subsidiary. Id at 119. Thosc subsidiaries are separate legal entities from CIBC (and each other).
all independently operated and incorporated. See, e.g., id.; Pettipas Aft. §9 3-6.

Among CIBC's present and former subsidiaries are several corporations which engaged
in the transactions that are alleged by plantiffs to have assisted in creating and propping up the
so-called Enron “house of cards.” Compl. § 18. Those subsidiaries are CIBC World Markets
Corp., a securities dealer, investment bank, and asset manager, which conducted business under
the name CIBC Oppenheimer Corp. between 1997 and 1999 (Bourdon Aff. Y 3-4); CIBC

Capital Corporation, which manages equity investments and provides investment advice

' The affidavits of CIBC and its subsidiaries are attached to CIBC’s separate Statement of Undisputed
Material Facts (“SOF”) as Tabs 1-6.



(Renihan AfT. § 4); CIBC World Markets plc, which was known as CIBC Wood Gundy, pic until
May 1999, and engages (or has engaged) in securities underwriting, commercial lending, and
similar such services (Austin Aff. 99 3-4); and CIBC INC., which provides commercial lending
and related financial services (Brown Aff. 9 3-4).

The following table sets out the allegations against “CIBC,” specifically identifying the
undisputed facts which demonstrate the involvement of these CIBC-related entities—and not

CIBC itselt—in the Enron transactions:

Allegations Against CI1BC Undisputed Facts®

CIBC and/or its top executives invested in | Upon formation of LIM2, CIBC Capital

LIM2, sometimes secretly so. Compl. §9 | Corporation became a limited partner in that
29.461,647, 715, 731-732. company, but CIBC, its employees, “top
executives,” and affiliated entities did not invest
in LIM2, either secretly or otherwise. Martinez
Aff. 99 13, 32.

CIBC underwrote (1) Enron capital The November 1993, July 1994, and January
preferred shares offerings in November 1997 capital preferred share offerings were
1993, July 1994, and January 1997, underwritten by Oppenheimer & Co., an entity

(Compl. § 718); (ii) Enron common stock | completely unrelated to CIBC. Martinez Aff. Y
offerings in May 1998 and February 1999, | 28; Bourdon Aff. ¢ 3. The May 1998 and
(Compl. 99 48, 718); and (iii) an Enron February 1999 common stock offerings were
note offering in May 1999, (Compl. underwritten by CIBC Oppenheimer Corp..

48, 151, 718. 723, 1006). (Martinez Aff. 49 26-27), and the May 1999 note
offering was underwritten by CIBC World
Markets Corp., (id. §24)." CIBC was not an
underwriter of any Enron securities, including but
not limited to those alleged in the Complaint. /d
99, 17-19.

* The particular CIBC affiliate, if any, involved in each alleged Enron-related transaction is detailed in the
Affidavit of Lucia Martinez (Tab 2 to SOF), as cited in this column, and consolidated in table form in
paragraph 5 of CIBC’s Statement of Undisputed Material Facts.

* CIBC acquired Oppenheimer Holdings, Inc., the sole shareholder in Oppenheimer & Co., in November
1997, renaming the entity CIBC World Markets Corp. in 1999. Bourdon Aff. ¢ 3.

[F'S]




Allegations Against CIBC Undisputed Facts

CIBC was an “active and knowing CIBC did not participate in Enron’s venture with
participant” in Project Braveheart (EBS Blockbuster VOD, assist in creating EBS Content
Content Systems, LLC), a partnership Systems LLLC/Project Braveheart, or loan $115
related to Enron’s joint venture with million to the project. Martinez Aff. 4 20.

Blockbuster. CIBC loaned Braveheart $15
million and, with Enron, “controlled” the
project. Compl. 9522, 725-730.

CIBC issued analyst reports regarding CIBC World Markets Corporation issued the
Enron. Compl. 9929, 113, 120, 132. 148, | research reports regarding Enron that, in the
161, 176, 183, 194, 199, 207, 230, 251, Complaint, are attributed to “CIBC.” Martinez
269,323, 334, 349,372, 715. 724, 734. Aff. §22. CIBC did not issue, or in any way
contribute to, those or any other analyst reports
related to Enron. Id 7.

CIBC ran the NewPower IPO as lead CIBC World Markets Corporation was an
underwriter, created Hawaii 125-0, made | underwriter in the NewPower IPO. Martinez Aff.
loans to Hawaii 125-0, and received a 9 23. CIBC INC. held equity certificates in the
total return swap guaranty. Compl. 4942, | Hawaii 125-0 Trust and the Hawaii [ 125-0
49,487, 721, 731, 893. Trust. 1d 9 35. CIBC did not underwrite the

October 2000 New Power 1PO, ““create” Hawail
125-0, or hold any equity certificates in the
Hawaii 125-0 Trusts. /d. 978, 16."

CIBC participated in the July 2001 CIBC World Markets Corp. was an initial

6.31% and 6.19% offerings of, purchaser in the 6.31% offering, (Martinez Aff. §
respectively, Marlin Water Trust II and 25), and CIBC World Markets plc was an initial
Marlin Water Capital Corp. II Notes. purchaser in the 6.19% oftering (id 29). CIBC
Compl. 99 49, 720. did not underwrite, or participate as an initial

purchaser in, the July 2001 Marlin Water Trust 11
and Marlin Water Capital Corp. II Notes
Martinez Aft, 99 6, 10.

* CIBC did loan money to the Hawaii 125-0 Trusts, (Martinez Aff. § 5), an action which does not suffice
to name CIBC as a defendant in this case. See infra p. 8 n.5.




Allegations Against CIBC Undisputed Facts

While acting as an underwriter, CIBC Oppenheimer & Co., CIBC Oppenheimer Corp.,
made “false and misleading statements” in | and CIBC World Markets Corp. were
registration statements and prospectuses | underwriters of those offerings, not CIBC.

for Enron securities. Compl. § 723 Martinez Aff. 499, 17-19, 24, 26-28. CIBC did
not issue, or in any way contribute to, registration
statements and prospectuses filed in connection
with the Enron offerings described in the
Complaint. /d. 9 21.

CIBC was a principal lender to Enron in | CIBC Wood Gundy plc was a lender in
transactions occurring in November 1997 | November 1997 and November 1998 (not July
(credit facility), July 1998 (loan to Enron | 1998) credit facility agreements with Enron.

subsidiary), September 1998 (credit Martinez Aff. 99 30-31. CIBC INC. was a lender
facility), and August 2001 (credit facility). | in August 1998 (not September 1998) under a
Compl. § 719. credit facility agreement with Enron. /d. 9 33.

As of August 2001, CIBC INC. was one of the
lenders under two additional credit facility
agreements with Enron. /d. 9 34. CIBC did not
operate as one of the “principal commercial
lending banks to Enron™ during the class
period—CIBC was not one of the lenders under
(1) credit facility agreements with Enron Corp.
and Enron Europe Limited in November 1997
and July or November 1998, or (i1) credit facility
agreements with Enron Corp. in August 1998 and
August 2001. Id. 99 11-12, 14-15.

The Complaint, without justification, treats CIBC as indistinguishable from each of these
subsidiaries, alleging that CIBC is liable as a “large integrated financial services institution™ that
“through its controlled subsidiaries and divisions™ provided “services to Enron” and committed
“fraud.” Compl. § 103. However, the undisputed facts show that there is no basis for
disregarding the separate corporate entities of CIBC and its affiliates; each has its own legal
identity. In addition to operating in different segments of the financial markets and supplying
discrete services, the CIBC subsidiaries described above were formed at different times and in

varying circumstances. CIBC INC. was incorporated in 1987 (initially under the name CIBC




Financial Services, Inc.), and CIBC Capital Corporation in 1988. Both are Delaware
corporations, headquartered in New York, New York. Brown Aff. § 3; Renihan Aff. 3. CIBC
World Markets Corp. is also a Delaware corporation, with its main offices in New York, but a
distinct history. In 1997, a CIBC subsidiary acquired Oppenheimer Holdings, Inc. and the two
entities merged operations to become CIBC Oppenheimer Corp.; the name-change to CIBC
World Markets Corp. took place in 1999. Bourdon Aff. § 3. The entity currently doing business
as CIBC World Markets plc is a British company, incorporated in 1992, with its main offices in
London, England. Austin Aft. 9 3.

As distinct corporations with their own particular focus and purposes, these CIBC
subsidiaries have consistently functioned as autonomous business units. Typical of the parent-
subsidiary relationship, a constituent company may have some close ties with CIBC, such as
through stock ownership, a certain overlap in officers and employees, and consolidation of
financial information for reporting purposes (e.g., federal taxes, annual reports). However, while
CIBC subsidiaries, these corporations carefully maintain their own identitics and businesses by,
for instance, being fully capitalized. generating their own revenucs. separately keeping their
books and records, managing their day-to-day operations, and conducting their own board
meetings. See Bourdon Aff. Y 3-6; Renihan Aff. 4 3-6; Austin Aff. 49 3-6; Brown Aff. 9 3-6.

As detailed in the supporting affidavits and demonstrated below, CIBC, the parent
company, was not a participant in the years-long Enron “scheme” which plaintiffs complain
violated the securities laws. See, e.g., Statement of Undisputed Material Facts (“SOF”), Tab 2
(Martinez Affidavit); SOF § 5. Nonetheless, that is the only CIBC-related entity that plaintiffs

have sued. See SOF 99 2-4.
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.,

ARGUMENT

CIBC IS ENTITLED TO JUDGMENT ON THE CONSOLIDATED COMPLAINT
BECAUSE IT IS NOT A PROPER PARTY TO THIS SUIT

A. CIBC Did Not Engage In Conduct In Violation of the Securities Laws.

“It is a general principle of corporate law deeply “ingrained in our economic and legal
systems’ that a parent corporation * * * is not liable for the acts of its subsidiaries.” United
States v. Bestfoods, 524 U.S. 51, 61 (1998) (citation omitted). There is nothing in Sections 10(b)
or 11 of the Securities Exchange Acts or Rule 10b-5 that changes this well-settled rule. In the
securities law context, courts have consistently held that the plaintiff “must show how [the
parent] committed the wrongdoing alleged.” Zishka v. American Pad & Paper Co., No. 3:98-
CV-0660-M, 2000 WL 1310529, at *4 (N. D. Tex. Sept. 13, 2000). See also, e.g, McNamara v.
Bre-X Minerals Ltd., 197 F. Supp. 2d 622, 673 (E.D. Tex. 2001) (parent corporation cannot
automatically be held liable for subsidiary’s fraud); Abbell Credit Corp. v. Bank of Am. Corp.,
No. 01 C 2227, 2002 WL 335320, at *4 (N.D. 1ll. Mar. 1, 2002) (same). Whether a parent or
subsidiary has “defrauded plaintiffs are [two] different questions.” Chill v. General Elec. Corp.,
101 F.3d 263, 268 (2d Cir. 1996).

Of the numerous separate and diversified CIBC entities. plaintiffs have named the parent
company alone as a defendant in this case. See, e.g, Compl. 7 1(d), 17. Yet the facts
indisputably show that CIBC did not engage in the course of conduct that this Court has deemed
sufficient—at least at the motion-to-dismiss stage—to sustain plaintiffs’ Complaint. See Slip op.
290-293, 304-305 (listing allegations). As fully set out in the table at pages 3-5 of this brief, the
uncontroverted facts prove CIBC’s lack of involvement in the transactions plaintiffs attribute to
“CIBC.” CIBC was not a “principal lender” to Enron during the class period. CIBC did not

underwrite, participate as an initial purchaser, or otherwise invest in the various Enron-related




deals or securities offerings described in the Complaint, including but not limited to LIM2, the
NewPower IPO, the Marlin Water Notes, and the Blockbuster VOD venture. See, e.g., Martinez
Aff. 99 4-21. Nor did CIBC issue analyst reports, registration statements, or prospectuses in
connection with Enron and Enron offerings. /d.’

To the extent that the alleged Enron dealings involved CIBC entities in any meaningful
way, it was CIBC subsidiaries. See, e.g, SOF § 5; Martinez Aff. 99 22-35. Plaintiffs cannot
raise any genuine issue of material fact that would suggest otherwise. [ndeed, the identity of the
CIBC-related entity that was involved in the actions that plaintiffs challenge (e.g., issuing
analysts reports) should have been obvious to plaintiffs at the time the Complaint was filed, from
very limited investigation and readily-available public documents. For example, the analyst
reports are prominently headlined “CIBC World Markets” and clearly explain that they are
issued by CIBC World Markets Corp., a wholly-owned subsidiary of CIBC. and not CIBC itself.
See Ex. 2. Likewise, easily accessible prospectuses and registration statements disclose the
companies (including specific CIBC subsidiaries) involved in the underwriting and issuance of
Enron-related securities. See, ¢.g., Ex. 3: Martinez Aff. 1 23-24. Even a quick internet search
on the SEC or EDGAR websites would have revealed this information.

What that sort of inquiry would have shown—and the affidavits filed with this motion
irrefutably show—is that CIBC is not responsible for the actions that plaintiffs contend

“artificially inflatfed] the trading prices of Enron’s publicly traded securities,” (Compl. § 724),

* CIBC’s single connection to Enron, lending money to the Hawaii 125-0 Trusts, cannot implicate CIBC
in any grand “‘Ponzi scheme.” Compl. § 722. Such an innocuous action, undertaken in the ordinary
course of business, is far from enough to constitute a claim under 10(b)(5) which, as this Court has held,
requires a significant material and fraudulent act in furtherance of the deceptive scheme. See, e.g. Slip.
op. 272-273. Given the distance appropriately maintained between CIBC and its subsidiaries, CIBC’s
loans cannot be said to be part of any suspect course of conduct or “scheme” at all. See infra pp. 9-13.




and “continue{d] the operation of the Enron Ponzi scheme,” Compl. § 725. Plaintiffs made a
considered, though erroneous, decision to sue CIBC. The undisputed facts reveal that CIBC is
entitled to judgment. See Chill, 101 F.3d at 268 (where § 10(b) and Rule 10b-5 claims were
premised solely on false statements by subsidiary, plaintiff had no case against parent
corporation).

B. CIBC Cannot Be Held Liable for the Alleged Wrongful Acts of Its
Independent Subsidiaries.

In an effort to manufacture claims against CIBC and reach into its perceived “deep
pockets,” the Complaint tries to blur the distinction between the parent company and its
affiliates. Plaintiffs define the term “CIBC™ as comprising not only Canadian lmperial Bank of
Commerce but also every one of its “controlled subsidiaries and divisions (such as CIBC
Oppenheimer or CIBC World Markets).” (Compl. ¥ 103), and maintain that the “knowledge and
liability™ of any particular member of the CIBC corporate family must be “determined by
looking at CIBC as an overall legal entity,” Compl. § 717. These assertions of parent “control”
and shared corporate knowledge are unsubstantiated for a simple reason: there is no legal or
factual justification for treating CIBC and its subsidiaries as a “single economic entity” in meting
out responsibility for the alleged securities fraud. Gabriel Capital, L.P. v. NatWest Finance,
Inc., 122 F. Supp. 2d 407. 432 (S.D.N.Y. 2000) (parent may be liable under § 10(b) for
statements by its subsidiary only if corporate form may be ignored).

Because each corporation is deemed to have its own legal personality, it is ordinarily
presumed that a subsidiary has not surrendered its corporate identity to its parent. Thus a party
seeking to hold a parent liable for the acts of a subsidiary has the burden of “overcoming the
presumption of separateness by clear evidence.” Carballo Rodriguez v. Clark Equip. Co., 147 F.

Supp. 2d 63, 65 (D. P.R. 2001). Accord Kaplan v. First Options of Chicago, Inc., 19 F.3d 1503,




1522 (3d Cir. 1994) (“Because alter ego is akin to and has elements of fraud, we think it too must
be shown by clear and convincing evidence™). That is a “significant burden”—one that plaintifts
cannot meet. [n re Alta Indus., Inc., 53 B.R. 567, 569 (Bankr, W.D. Tex. 1985); Loral Fairchild
Corp. v. Victor Co. of Japan Ltd., 803 F. Supp. 626, 632 (E.D.N.Y. 1992) (burden rests with
party seeking to dispense with corporate fiction).

Whether CIBC’s corporate form should be disregarded is judged by the law of its place
of incorporation, that of Canada. Amoco Chemical Co. v. Tex Tin Corp., 925 F. Supp. 1192,
1201 & n.9 (S5.D. Tex. 1996) (applying Texas choice-of-law principles and citing Restatement
(Second) of Conflicts of Laws § 307); Annual Report 136; Pettipas Aff. 4 3. Like all U.S.
jurisdictions, Canada requires “exceptional” circumstances for a parent and subsidiary to be
viewed as “alter egos.”™ MT Dynamics, Inc. v. Sona Innovations, Inc., No. 02/CV/223634SR,
2002 CarswellOnt 3215, at § 32 (Ont. Sup. Ct. of Justice Sept. 30, 2002) (a corporation’s
separate legal identity “cannot lightly be set aside™); Meredith v. Regina [2002] 3 C.T.C. 519, 9
12 (Fed. Ct. App.) (“Lifting the corporate veil is contrary to long-established principles of
corporate law™).” “Generally, a subsidiary. even a wholly owned subsidiary, will not be found to
be the alter ego of its parent unless the subsidiary is under complete control of the parent and is

nothing more than a conduit used by the parent to avoid hability.” Transamerica Life Ins. Co. v.

® Under the law of any other arguably relevant jurisdiction, the result would be the same. The forum
state, Texas, and the places of incorporation of CIBC’s subsidiaries, Delaware and England, ali apply
nearly identical principles to decide when a company’s separate corporate existence should be discounted.
See. e.g., Gardemal v. Westin Hotel Co., 186 F.3d 588, 593-594 (5" Cir. 1999) (granting summary
judgment for parent company; no “alter ego” liability under Texas law because subsidiary was not “mere
tool or business conduit” of parent): United States ex. rel. Wilkins v. North American Constr. Corp., 173
F. Supp. 2d 601, 642 (S.D. Tex. 2001) (listing “alter ego™ factors ); Amoco, 925 F. Supp. at 1202 (Texas
and Delaware law take into account abuse of the corporate form and domination of the affiliated entity);
Gabriel Capital, 122 F. Supp. at 433 n.13 (English law will impose alter ego liability only where
“*special circumstances exist indicating that the relationship of one corporation to another is a mere
fagade concealing the true facts’) (citation omitted).

7 The cited Canadian cases are attached as Exhibit 4 hereto.
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Canada Life Assurance Co. [1996] 28 O.R.3d 423, 9 20 (Ont. Ct. of Justice), aff'd, [1997] O.J.
3754 (Ont. Ct. App.). In other words, the “company [must have been] incorporated for an
illegal, fraudulent or improper purpose.” MT Dynamics, 2002 CarswellOnt 3215, at § 32.

Plaintiffs’ bald allegations of intercorporate unity rest on the incorrect assumption that
the sort of “control” typical of parent-subsidiary relationships suffices to impute liability. See
Compl. § 103. However, “complete control” means that the subsidiary must be so dominated by
the parent as to be a “mere puppet,” without independent functions. Transamerica [1996] 28
O.R.3d 423, 9 22; Robinson v. Daewoo Canada Ltd., No. 95-CQ-60575, 2000 CarswellOnt
3420, at § 25, 29 (Ont. Sup. Ct. of Justice Sept. 28, 2000), aff'd, 2001 CarswellOnt 2047 (Ont.
Ct. App. May 29, 2001). Factors to consider beyond the level of parent ownership in the
subsidiary include whether the subsidiary is grossly undercapitalized, whether basic corporate
formalities are observed, the corporate histories of parent and subsidiary, and the extent of
dealings and director and officer overlap between the entities. Robinson, 2000 CarswellOnt
3420, at 9 26. Accord Toronto (City) Bd. of Educ. v. Brunel Constr. 2000 Ltd. [1997] O.J. 3783,
€28 (Ont. Ct. of Justice).

The evidence here plainly demonstrates that during the class period. CIBC World
Markets Corp., CIBC Capital Corporation, CIBC World Markets plc, and CIBC INC. were not
just sham corporations designed to deflect fault from CIBC. All provided their own diverse
services, from commercial lending to investment advice, which produced recognizable streams
of revenue and resulted in their being adequately funded; ran their own their daily operations,
chiefly without direction by, or commonality of, CIBC directors or officers; maintained their
own books and records on a day-to-day basis; held individual board meetings; and were

incorporated or acquired at different times, in different locations. See Pettipas Aff. 9 3-6;
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Bourdon Aff. 9 3-6; Renihan Aff. Y 3-6; Austin Aff. 49 3-6; Brown Aff. 99 3-6. Neither
CIBC’s full or principal ownership stake in these subsidiaries nor the presence of some shared
directors and officers or the filing of consolidated income tax returns is enough to tilt the balance
in the other direction. See Transamerica, [1996] 28 O.R.3d 423, at 49 7, 22 (no basis for
piercing corporate veil where subsidiary was 100% owned by parent and shared directors, but
was independently managed, with “a business [that was] separate and distinct™). CIBC had a
natural integration with these subsidiaries that still respected their separate corporate forms.

Even with far more interconnection, the CIBC entities could not be considered as one.
There is no allegation, nor can any be made, that the CIBC subsidiaries were set up or run as a
“conduit” for fraud—to “unjustly deprive claimants of their rights.” Id at § 20. See also
Robinson, 2000 CarswellOnt 3420, at § 31 (granting summary judgment on alter ego claims;
“where liability has been imposed on a party because of its ownership and control of another
corporation, there has been a concern about conduct akin to fraud, especially where there has
been a diversion of funds from the subsidiary™). As already explained, the supposed securities
laws violations enumerated by plaintiffs. where they involve CIBC entities at all, relate to the
conduct of CIBC subsidiaries. And nothing establishes that those subsidiaries lack the capacity,
in appropriate cases, to provide redress, or that CIBC is using them “as a shield for some
nefarious purpose.” (Transamerica., [1996] 28 O.R.3d 423, at § 23), or a “vehicle for [its own]
wrongdoing,” Meredith, [2002] 3 C.T.C. 519, at 9 12.

Since there has been no abuse of the corporate form, plaintiffs cannot assign either
knowledge or liability across CIBC corporate lines. CIBC and its affiliates have not relinquished
their distinct identities; therefore, the amenability of each to suit must depend on its own actions.

Judged by that standard, CIBC does not belong in this case. See, e.g., Secon Serv. Sys., Inc. v.

12




St. Joseph Bank & Trust Co., 855 F.2d 406, 416 (7™ Cir. 1988) (granting summary judgment

where plaintiff could not produce any evidence of alter ego lability); Chill, 101 F.3d at 267-270

(finding no scienter on part of parent due to subsidiary’s apparent motive to commit fraud or

parent’s failure to investigate subsidiary’s practices).

CONCLUSION

For all of the foregoing reasons, CIBC is entitled to judgment on the Newby Consolidated

Complaint.

Dated: April 47 2003
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EXHIBITS TO THE MOTION OF DEFENDANT
CANADIAN IMPERIAL BANK OF COMMERCE FOR
SUMMARY JUDGMENT AND MEMORANDUM OF LAW IN SUPPORT

Exhibit 1. CIBC 2002 Annual Report (excerpts)

Exhibit 2., CIBC World Markets Corp. Analyst Reports
(sample reports)

Exhibit 3.... ... Enron-related prospectuses and registration statements
(sample statements)

ExXibit 4. oo e Cited Canadian case law



The Exhibit(s) May

Be Viewed in the |

Ofﬁce of the Clerk
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